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OPINION

Thefacts surrounding the Defendant’ sconviction for theft begin on October 25, 2000, inthe
Proffitt’ s department store parking lot at Rivergate Mall. Michelle Williams got off work at about
5:45 that evening. Asshewaswalkingto her vehiclein the parking lot, aman pulled up beside her
inacar, grabbed her purse, “ripped it off” her shoulder, and “took off.” Ms. Williamstestified that
she got a“quick glance” at the left side of her assailant’ sface. She described him as a black man,
and hewas driving asmall brown car. At trid, Ms. Williams identified the Defendant as the man
who stole her purse.

TheDefendant’ sconviction for robbery and oneof hisconvictionsfor reckl essendangerment
stem from a similar occurrence on November 3, 2000, at about 6:00 p.m. Alexandra Sparrow had
parkedinthe Proffitt’ sparking lot at Rivergate Mall and was going into the mall to pay acredit card
bill. Asshewalked acrosstheparkinglot, she*felt somebody jerking[her] pursefrombehind.” She
turned around and saw that the man who had grabbed her purse was driving a car, and “he wasn’t
gonnastop.” Ms. Sparrow tried to let go of her purse, but somehow the purse “ got wrapped in [her]
hand.” Thedriver of the car dragged Ms. Sparrow alongside hiscar. Ms. Sparrow testified that she
was ableto seethedriver’sfaceinthe car’'smirror. Ms. Sparrow’ sright leg cameinto contact with
one of the vehicle's tires, and she “thought [she] was gonna die.” However, the purse straps
eventudly came out of Ms. Sparrow’ shand, and shefell to the ground. Ms. Sparrow stated that the
man who took her purse was driving a*“chocolate brown Camry.”

Also in the Proffitt’s parking lot at the time of the attack on Ms. Sparrow was Michael
Powell, adriver for UPS who was making adelivery to Rivergate Mall. Mr. Powell witnessed Ms.
Sparrow being dragged beside a car and saw her fall onto the pavement. Mr. Powell told his
supervisor to reman with Ms. Sparrow; he then got into his UPS truck and followed the escaping
automobile. Mr. Powell was ableto observethat the personwho had taken Ms. Sparrow’ spursewas
driving abrown ToyotaCamry with license platenumber EMR 757 . Detective Harold Willisof the
Goodlettsville Police Department interviewed Mr. Powel | and researched the vehicle’ slicense plate
number. Two peoplewere identified as owners of the car, one of whom was the Defendant.

That same evening, Detective Willis arranged for both Ms. Sparrow and Ms. Williams to
view a photo lineup containing pictures of six men. Ms. Sparrow viewed the lineup at a police
substationin Rivergate Mall. Sheeliminated five of themeninthelineupwith one-hundred-percent
certainty. She stated that she was fifty percent sure that the remaining man in the lineup, the
Defendant, was the man who had taken her purse. Both Detective Willisand Ms. Sparrow testified
that, as she viewed the lineup, the Defendant’s eyes were the feature that stood out most to her.
Detective Willis showed the lineup to Ms. Williams at the store in Rivergate Mall in which she
worked. Hetestified that she also ruled out five of the men in the lineup, and she wasfifty percent
sure that it was the Defendant who grabbed her purse and drove away. Ms. Williams also
commented on the Defendant’s eyes. She testified that his eyes “were cold, mean-looking.”



The Defendant’s remaining convictions arise from a series of events that occurred on
November 16, 2000. Between 1:00 and 2:00 in the afternoon, Julia Peach was walking from
Rivergate Mall to her car, which was parked in the Proffitt’s parking lot. As she was putting items
into her car, aman approached her. The man was holding aknife by hisside, and he said, “1'm not
gonnahurt you.” The man then reached into Ms. Peach’ s car and took her purse. At thispoint, Ms.
Peach ran back to the mall screaming. Ms. Peach testified that, aside from her wallet, credit cards,
checkbook, and cash, she also had an antique Coca-Cola pocketknife in her purse.

Detective Ronald Bright of the Goodl ettsville Police Department testified that, based upon
thelicense plate information that had been obtained asaresult of the second robbery, the Defendant
was a suspect in both robberies. On November 16, 2000, acall wasissued that another robbery had
occurred in the parking lot at Rivergate Mall. Detective Bright began driving to the Defendant’s
known residence and looking for the brown Toyota Camry. Detective Bright was sitting at a red
light when he noticed the Defendant’ s vehicle, a brown Toyota Camry with license plate number
EMR 757, directly in front of him. Detective Bright activated his emergency lights and siren, and
the Defendant fled. During the ensuing chase, which covered approximately five miles, the
Defendant and Detective Bright drove their vehiclesin excess of ninety miles-per-hour. Ashewas
following the Defendant, Detective Bright observed the Defendant throw apurse out of hiscar. The
purse was later determined to belong to Ms. Peach.

Asthe Defendant sped down atwo-lane road, Detective Bright saw aschool bus turning off
asidestreet in front of the Defendant, and the Defendant’ s vehicle struck the bus. Detective Bright
testified that the Defendant’ s vehicle “ricocheted off the bus...went down into asmall ditch, came
up, went airborne, hit atree, did about four or five turns, and landed on the ground.” Threechildren
who were on the bus at the time of the crash testified that they suffered minor injuries asaresult of
the impact. Detective Bright approached the Defendant’s car, but the Defendant was not inside.
Detective Bright discovered that the Defendant had run into some nearby woods. Eventually the
Defendant was found in the woods and was arrested. After he was released from the hospital the
next day, the Defendant was taken to the police station. Detective Bright testified that, after being
advised of his Miranda rights, the Defendant described the manner in which each of the three
incidents occurred. He denied ever hurting any of hisvictims, and he specifically denied wielding
a knife during his robbery of Ms. Peach. However, two knives were found in the Defendant’s
vehicle. Onewasthe Coca-Colaknifethat had beenin Ms. Peach’ spurse. Ms. Peach identified the
second knife as the one the Defendant had in his hand when he approached her inthe mall parking
lot.

Thejury convicted the Defendant of the aggravated robbery of Ms. Peach, evading arrest by
fleeing from Detective Bright, three counts of reckless aggravated assault based upon the injuries



to the children on the bus, reckless endangerment, leaving the scene of an accident, driving on a
suspended license,* and evading arrest by fleging from another officer.

The Defendant argues that the trial court erred by denying his motion to sever the offenses.
Prior totrial, the Defendant moved to sever these of fensesinto three separatetrial sbased on thethree
different dates on which the various offenses were committed. He contends that because there was
no proof of the similarity of the crimes, a larger plan or conspiracy, or a common criminal
transaction, the offenses should have been tried separately. The proper standard of review for
decisions concerning permissive joinder and severance of offensesis abuse of discretion. See State
v. Shirley, 6 SW.3d 243, 247 (Tenn. 1999). Therefore, atrial court’s decision to consolidate or
sever offenseswill not be disturbed on appeal unlessthe“* court applied an incorrect legal standard,
or reached a decision which is against logic or reasoning that caused an injustice to the party
complaining.”” Id. (quoting State v. Shuck, 953 SW.2d 662, 669 (Tenn. 1997)).

Accordingto Rule 8(b) of the Tennessee Rulesof Criminal Procedure, in order to consolidate
separate indictments, the State must show that the offenses are part of acommon scheme or plan or
that the offenses are “of the same or similar character.” “In contrast, however, a defendant hasa
right under Rule 14(b)(1) to aseveranceof offenses permissively joined, unlessthe offensesare part
of acommon scheme or plan and the evidence of one offense ‘would be admissible upon the trial
of theothers.”” Spicer v. State, 12 S.W.3d 438, 443 (Tenn. 2000). “ Consequently, when adefendant
objects to apre-trial consolidation motion by the state, the trial court must consider the motion by
the severance provisionsof Rule 14(b)(1), not the* sameor similar character’ standard of Rule8(b).”
Id. Our supreme court has stated that “[t]he primary inquiry into whether a severance should have
been granted under Rule 14 is whether the evidence of one crime would be admissible in the trial
of the other if the two counts of the indictment had been severed.” Statev. Burchfidd, 664 S.\W.2d
284, 286 (Tenn. 1984). “In its most basic sense, therefore, any question as to whether offenses
should be tried separaely pursuant to Rule 14(b)(1) is‘really aquestion of evidentiary relevance.””
Spicer, 12 S\W.3d at 445 (citations omitted).

Our supreme court further stated:

Before consolidation is proper, the trial court must conclude from the
evidence and arguments presented at the hearing that: (1) the multiple offenses
constitute parts of a common scheme or plan, Tenn. R. Crim. P. 14(b)(1); (2)
evidence of each offenseisrelevant to somematerial issueinthetrial of all the other
offenses, Tenn. R. Evid. 404(b)(2); Statev. Moore, 6 S.W.3d 235, 239 (Tenn. 1999);
and (3) the probative val ue of the evidence of other offensesisnot outweighed by the
prejudicial effect that admission of the evidence would have on thedefendant, Tenn.
R. Evid. 404(b)(3).

1Kenneth Birdwell, a custodian of driving records for the Department of Safety, testified that, on November
16, 2000, the Defendant was driving on a suspended license.
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Spicer, 12 SW.3d at 445. The first prong of Rule 14(b)(1) of the Tennessee Rules of Criminal
Procedurerequiresthat thetrial court find acommon schemeor plan. “In Tennessee, therearethree
types of common scheme or plan evidence: (1) offenses that reveal a distinctive design or are so
similar as to constitute ‘ signature’ crimes; (2) offenses that are part of alarger, continuing plan or
conspiracy; and (3) offensesthat areall part of the same criminal transaction.” Shirley, 6 S.W.3d
at 248.

Our supreme court has noted that “a common scheme or plan for severance purposesisthe
same as a common scheme or plan for evidentiary purposes.” Statev, Moore, 6 SW.3d 235, 240
n.7 (Tenn. 1999). Thus, Tennessee Ruleof Evidence 404(b) isrelevant to our analysis of thisissue.
Tennessee Rule of Evidence 404(b) prohibitsthe admission of “ other crimes, wrongs, or acts’ of the
defendant when admitted only to show the defendant’ s propensity to commit the crime charged.
However, Rule 404(b) does not bar admission of actsdlegedto be part of acommon scheme or plan
when relevant to amaterial issue at trial and the probative value of such evidenceisnot outweighed
by its prejudicial effect on the defendant. See Bunch v. State, 605 SW.2d 227, 229 (Tenn. 1980).

The second prong of Rule 14(b)(1) of the Tennessee Rules of Criminal Procedure requires
that the evidence of each of the offenses be admissible at the trial of the other. Under Tennessee
Ruleof Evidence 404(b) and Spicer, 12 S\W.3d at 445, for evidence of other crimesto beadmissible
inacriminal trial, the evidence must be relevant to a material issue and the probative value of the
evidence must not be outweighed by the risk of unfair prejudice to the defendant. Therefore, once
thetrial court determinesthat acommon schemeor plan exists, it then must decidewhether evidence
of the planisrelevant to amaterial issue and balance the probative value of the evidence against the
risk of unfair prejudice to the defendant. See Spicer, 12 S.W.3d at 445.

In its order denying the Defendant’ s motion to sever, thetrial court stated:

In this case, Det. Bright testified that al three victims identified the
perpetrator as a black male who was driving an older model brown vehicle.
Accordingto Det. Bright, thefirst two robberiesinvol ved a perpetrator pulling along
side of the victim and taking their purse before fleeing the scenein hisvehicle. Det.
Bright alsotestified that all of the robberies occurred at the exact samelocation. Det.
Bright further testified that thefirst robbery occurred at approximately 5:55 P.M., the
second robbery occurred at approximately 6:04 P.M., and the last robbery occurred
at approximately 2:04 P.M. The Court would acknowledge that the last alleged
robbery was accomplished with the perpetrator attacking the victim with a weapon
while standing as opposed to sitting in his vehicle. Additiondly, the Court would
acknowledge that the timeframeis minimally different.

However, Det. Bright testified that the third victim, Ms. Peach advised him
that the perpetrator then fled the scene in an older model brown vehicle, which was
consistent with the first two robberies. Therefore, the Court opinesthat the identity



of the perpetrator is a material issue in this case, evidence of each of the crimesin
this case “would be admissible upon thetrid of the others,”...to establish identity.

While the trial court found that the Defendant’s criminal behavior on the three dates in
guestion did constitute acommon schemeor plan, it failed to specifically indicate which of thethree
types of common scheme or plan evidence was implicated in this case. Obviously, these offenses
were not all part of the same criminal transaction, and the three episodes were not so similar asto
constitute” signature” crimes, especially where, during the third episode, the Defendant wason foot,
not in acar, and displayed a knife. Therefore, it is reasonable to assume that the trial court found
that the three episodes constituted a“ larger, continuing plan.” Shirley, 6 S\W.3d at 248. Asthetrial
court noted, thefirst two offenseswere nearly identical in that they occurred at the same time of day,
in the same place, and in each case, a black man grabbed a woman'’s purse as he drove by in his
older, small, brown car. Thethird offensewas different inthat it occurred at an earlier time of day,
the perpetrator was not driving a car when he took the woman's purse, and he displayed aknife
during the commission of the crime. However, it occurred in exactly the same place as the prior
crimes, it involved a woman having her purse taken, and the perpetrator fled in an older, small,
brown car. Furthermore, all of the crimes occurred between October 25 and November 16, 2000.
Wethink that thesefactorssufficiently demonstratethat the offenseswere part of alarger, continuing
plan to steal women’s purses in the Proffitt’ s parking lot at Rivergate Mdl.

Thetrial court aso found that the evidence of each offensewas relevant to amaterial issue
in the trial of the other offenses, specificaly identity. “Typically, offenses that are parts of a
common scheme or plan are offered by the State to establish the identity of a perpetrator.” Moore,
6 SW.3d at 239. We agree that the identity of the perpetrator was a material issue in this case.
When the victims of the first two episodes viewed a photographic lineup, each was able to identify
the Defendant with only fifty-percent certainty. Although each victim identified the Defendant at
trial, counsel for the Defendant vigorously cross-examined the victims regarding their respective
opportunitiesto view the Defendant and their inability to pick the Defendant out of the photo lineup
with any more than fifty-percent certainty. Therefore, the evidence of the other criminal episodes
was relevant to the material issue of identity in accordance with Tennessee Rule of Evidence
404(b)(2).

However, for evidence of one offense to be admissible in the trial of another, the evidence
must not only berelevant to amaterial issue, its probative val ue al so must outweigh therisk of unfair
prejudice to the defendant. See Tenn. R. Evid. 404(b)(3). In this case, the tria court faled to
expressly state that it conducted a Rule 404(b)(3) balancing test. As we have aready noted, the
episodesthat occurred on October 25 and November 3 arenearly identical. Therefore, the probative
value of the evidence of each of theseinstancesishigh, and it outweighstherisk of prejudice caused
by the jury hearing evidence of two separate criminal incidents. However, with respect to the
episode that occurred on November 16, several distinguishabl e factors were present which increase
therisk of unfair prejudice to the Defendant and decrease the probative value of the evidence of that
crime spree. First, unlike the prior two instances, the Defendant did not drive by the victimin his
car and grab her purse strap. Instead, he approached thevictim on foot. Second, whilethefirst two
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crimes were committed at almost exactly the sametime of day, the third took place approximately
four to five hours earlier in the day. Third, and most importantly, on November 16, the assalant
displayed a knife, whereas no weapon was used during the commission of the first two criminal
episodes. The presence of adeadly weapon ishighly prejudicial evidenceinthetrial of thefirst two
occurrences, in which no weapon was displayed. Based on the dissimilarities of the third criminal
episode, we conclude that the probative value of that evidence was outweighed by therisk of unfair
prejudice to the Defendant. Therefore, the trid court erred by finding that the evidence of the
November 16 episode would be admissiblein thetrial of the other two, and it abused its discretion
by denying the Defendant’ s motion to sever the offenses that occurred on November 16 from those
that occurred on the two prior dates.

Having determined that the trial court abused its discretion in consolidating the crimes
committed on November 16 with the other two episodes, we must now decide whether that abuse
of discretion affirmatively appears to have affected the outcome of thetrial. See Tenn. R. Crim. P.
52(a); Tenn. R. App. P. 36(b). In most severance cases, “the line between harmless and prejudicial
error isindirect proportion to the degree.. . by which proof exceedsthe standard required to convict,
beyond areasonable doubt.” Delk v. State, 590 S.W.2d 435, 442 (Tenn. 1979); see also Spicer, 12
SW.3d at 447; Shirley, 6 SW.3d at 250; Moore, 6 SW.3d at 242. In this case, the evidence
regarding the October 25 crime consisted of the victim’ s testimony. She described how her purse
was stolen and identified the Defendant as the man who took it. In addition, this proof was
reinforced by the evidence of the offense committed on November 3, which was strong evidence
relative to the identity of the Defendant as the assailant. This evidence is more than sufficient for
conviction beyond a reasonable doubt, and we cannot say that the improper consolidation
affirmatively appears to have affected thetrial with respect to the October 25 episode. See Tenn.
R. Crim. P. 52(a); Tenn. R. App. P. 36(b).

With respect to the crimes that were committed on November 3, the proof consisted of the
victim’ stestimony, in which she described the manner in which her purse was grabbed and how she
was dragged by the car. Thevictimidentified the Defendant as her assailant at trial. The Statealso
offered the testimony of the UPS driver who followed the Defendant’ s vehicle and recovered its
license plate number and the police officer who discovered that the Defendant was one of the two
listed owners of the vehicle with that licensetag. Again, this evidence is bolstered by the identity
evidence presented in relation to the October 25 offense. Thisis more than sufficient evidence for
conviction beyond areasonabl e doubt, and we cannot say that more probably than not the judgment
was affected by the trial court’s error. See Tenn. R. Crim. P. 52(a); Tenn. R. App. P. 36(b).

Finally, the proof regarding theseries of crimescommitted on November 16 consisted of the
victim’ stestimony, the testimony of the police officer who pursued the Defendant in his patrol car
and was present for the Defendant’ s capture and arrest, and thetestimony of people who wereon the
school businto which the Defendant’ s vehicle crashed. There was quite clearly sufficient proof of



all but one of the crimesthat were committed by the Defendant on November 16, 2000,2 and it does
not affirmatively appear that evidence of the first two episodes affected the outcome with respect to
the November 16 offenses. See Tenn. R. Crim. P. 52(a); Tenn. R. App. P. 36(b). We are unableto
say that thetrial court’sfailureto grant the Defendant’ s motion to sever the November 16 offenses
affirmatively appearsto have afected the outcome of thetrial; therefore, thetrid court’ serror inthis
regard is harmless, and this issue is without merit.

Next, the Defendant contends that the trid court erred by admitting prior identification
tesimony. However, the Defendant failed to raise this issue in his motion for a new trial, which
resultsin awaiver of theissue. See Tenn. R. App. P. 3(e). Furthermore, the Defendant failed to
argue the issue in his brief; he merely stated it as an issue presented for gppeal. According to
Tennessee Court of Criminal Appeals Rule 10(b), “Issues which are not supported by argument,
citation to authorities, or gppropriae referencesto therecord will betreated aswaived inthiscourt.”
It appears that, by failing to argue the issue of the prior identification testimony in his brief, the
Defendant has abandoned the issue. In any event, the issue has been waived.

The Defendant also argues that he is entitled to a new trial based upon improper remarks
made by the prosecutor during closing argument. During the State’s closing argument to the jury,
the prosecuting attorney stated, “1 don’t have to bringto your attention that, on September eleventh,
an airplane, which is normally something used just to transport people, was turned into a deadly
weapon; and it was turned into a deadly weapon by the manner in which it was used.” The
Defendant arguesin hisbrief that the prosecutor’ scomments, which were made only onemonth after
theterrorist attacksin New Y ork City on September 11, 2001, “were made with theintent to inflame
the jury and promote the hatred felt by many Americansfor terroristsimmediately thereafter.” The
Defendant contends that the remarks warrant reversal because the trial court failed to address the
issue and the prosecutor never retracted the comments. However, the Defendant failed to take
available action to prevent or nullify thealleged harmful effect of this argument as he did not make
acontemporaneous objection at trial. Heis, therefore, not entitled to relief. See Tenn. R. App. P.
36(a); State v. Thomas, 818 S.W.2d 350, 365 (Tenn. Crim. App. 1991) (holding that “[t]he failure
to make a contemporaneous objection servesas awaiver”). Even if the issue was not waived, the
prosecutor’ scommentswere not improper. The prosecutor was using the attack onthe World Trade
Center as an example of an ordinary means of transportation being used as a deadly weapon to
illustrate how the Defendant’ s car could similarly constitute a deadly weapon based on how it was
used. Hedid not compare the Defendant to the terrorists of September eleventh or indicate that the
Defendant was as culpable asthey. Moreover, even if theargument of the prosecutor did constitute
misconduct, whether it amounts to reversible error depends on whether it had a prejudicid effect
upon thejury’sverdict. See Statev. Thornton, 10 S.W.3d 229, 235 (Tenn. Crim. App. 1999). The
Defendant has not demonstrated that theargument of the prosecutor, given thestrength of the State’' s
case, dfected the jury’ s verdict to his prejudice. Thisissueiswithout merit.

2Wefound no evidenceintherecord to support the Defendant’ s second conviction for evading arrest. However,
as that issue is unrelated to the issue of severance, we address it later in the opinion.
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The Defendant also asserts that the trial court erred by not reducing the Defendant’ s three
convictionsfor reckless aggravated assault to simpleassault.? Essentially, this presentsthe question
of whether the evidence is sufficient to sustain the Defendant’s three convictions for reckless
aggravated assault. Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indings of guilt
in criminal actions whether by thetrial court or jury shal be set aside if the evidence isinsufficient
to support thefindings by thetrier of fact of guilt beyond areasonabledoubt.” Evidenceissufficient
if, after reviewing the evidence in the light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime beyond areasonable doubt. See Jackson
v.Virginia, 443 U.S. 307, 319 (1979); Statev. Smith, 24 SW.3d 274, 278 (Tenn. 2000). Inaddition,
because conviction by a trier of fact destroys the presumption of innocence and imposes a
presumption of guilt, aconvicted criminal defendant bearsthe burden of showing that the evidence
was insufficient. See McBeev. State, 372 SW.2d 173, 176 (Tenn. 1963); see also State v. Buggs,
995 S.W.2d 102, 105-06 (Tenn. 1999); Statev. Evans, 838 SW.2d 185, 191 (Tenn. 1992); State v.
Tugdle, 639 SW.2d 913, 914 (Tenn. 1982).

Initsreview of theevidence, an appd|ate court must afford the State” the strongest | egitimate
view of the evidence as well as all reasonable and legitimate inferences that may be drawn
therefrom.” Tugdle, 639 SW.2d at 914; see also Smith, 24 SW.3d at 279. The court may not “re-
weigh or re-eva uate theevidence” intherecord below. Evans, 838 SW.2d & 191; see also Buggs,
995 SW.2d at 105. Likewise, should the reviewing court find particular conflicts in the tria
testimony, the court must resolve them in favor of the jury verdict or trial court judgment. See
Tugale, 639 SW.2d at 914. All questions involving the credibility of witnesses, the weight and
valueto begiventheevidence, and all factual issuesareresolved by thetrier of fact, not the appel late
courts. See Statev. Morris, 24 SW.3d 788, 795 (Tenn. 2000); State v. Pappas, 754 S.W.2d 620,
623 (Tenn. Crim. App. 1987).

A person commits reckless aggravated assault who recklessly commits an assault and either
causes serious bodily injury to another or uses or displays adeadly weapon. See Tenn. Code Ann.
§ 39-13-102(a)(2). Assault is defined in pertinent part as intentionally, knowingly, or recklessly
causing bodily injury to another. Seeid. 8 39-13-101(a)(1). First, the Defendant argues that the
injuries suffered by the three children on the bus do not constitute serious injury. However, the
indictment does not allege that the children were seriously injured as aresult of the accident. With
respect to thethree countsin theindictment charging the Defendant with reckless aggravated assault,
the indictment states that the Defendant “recklessly did cause bodily injury to [the victims] by the
use or display of adeadly weapon, to wit: aspeeding automobile. ...” Accordingly, the Defendant
further arguesin hisbrief that he did not use or display adeadly weapon, ashisvehiclewastraveling
slowly when it struck the school bus. In support of thistheory, he contendsin hisbrief that he must
have been traveling slowly, for only three children were injured, and they only reported “minor
headaches.” We find this argument unpersuasive.

3We note that the Defendant cites no authority for his proposition that the trial court should have reduced the
Defendant’s convictions for reckless aggravated assault to simple assault.
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First of all, this Court has held that a motor vehicle can constitute a deadly weapon within
the meaning of Tennessee Code Annotated section 39-13-102. See Statev. Tate, 912 SW.2d 785,
787 (Tenn. Crim. App. 1995). Detective Bright testified that he chased the Defendant for
approximately five miles, and at times the chase reached speedsin excess of ninety miles-per-hour.
Detective Bright further testified that, when the Defendant’s car crashed into the school bus, it
“ricocheted off the bus...went down into asmall ditch, came up, went airborne, hit atree, did about
four or fiveturns, and landed ontheground.” Thisevidenceis sufficient to support the finding that
the Defendant did cause bodily injury to the three victims by the use of a deadly weapon,
specifically, his speeding automobile. Thisissue iswithout merit.

Next, the Defendant arguesthat the trid court erred by not merging one of the Defendant’s
convictionsfor evading arrest with his conviction for leaving the scene of an accident. He contends
that count ten of the indictment, which chargesthe Defendant with leaving the scene of the accident
with the school bus, should be merged with count twelve, which is the second charge of evading
arrest. Count twelve allegesthat, on November 16, 2000, the Defendant “intentionally did fleefrom
Officer William Dillon,” whom the Defendant knew was a law enforcement officer that “was
attempting to arrest him.” Officer Dillon did not testify, and no witness testified to the conduct
allegedin count twelve of theindictment. Inhisbrief, the Defendant statesthat thetwo offenses”are
one and the same conduct inthiscase.” However, in our review of therecord, we have been unable
to find any evidence which would sustain the Defendant’ s conviction for evading arrest in count
twelve. Although the Defendant does not challenge the sufficiency of the evidence with respect to
thisconviction for evading arrest, this Court hasdiscretion pursuant to Rule 52(b) of the Tennessee
Rules of Crimind Procedureto take noticeat any time of plain error which affectsasubstantial right
of the accused where it may be necessary to do substantial justice. See Statev. Taylor, 992 SW.2d
941, 944 (Tenn. 1999); Statev. Ogle, 666 S.W.2d 58, 60 (Tenn. 1984). When deciding whether an
error constitutes*” plain error,” we consider fivefactors:

(a) the record must clearly establish what occurred in thetria court; (b) a clear
and unequivocal rule of law must have been breached; (c) a substantial right of the
accused must have been adversely affected; (d) the accused did not waive the
issue for tactical reasons; and (€) consideration of the error is* necessary to do
substantial justice.”

Statev. Smith, 24 SW.3d 274, 282-83 (Tenn. 2000) (quoting State v. Adkisson, 899 S.W.2d 626,
641 (Tenn. Crim. App. 1994)). With respect to the first factor, the record is void of any evidence
that the Defendant fled from an Officer Dillon as alleged in count twelve of the indictment.
Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indingsof guiltin criminal actions
whether by the trial court or jury shall be set aside if the evidence is insufficient to support the
findings by the trier of fact of guilt beyond a reasonable doubt;” thus, the second and third factors
are satisfied. There appears to be no tactical reason for the Defendant to have waived the issue of
insufficient evidence to support his second conviction for evading arrest; therefore the fourth factor
is satisfied. And finally, if thereis no proof in the record that the Defendant committed the act
alleged in count twelve of the indictment, for which he was convicted, it is necessary that we
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consider the issue to ensure justice. Therefore, we find that allowing the conviction to be entered
in the absence of evidencein the record regarding the Defendant’ s second conviction for evading
arrest was plain error. As such, the failure of the Defendant to raise the issue on appeal does not
preclude this Court from considering the issue. See Tenn. R. Crim. P. 52(b).

In our review of therecord, we havefound no evidencethat the Defendant evaded arrest as
alleged in count twelve of the indictment. Therefore, that conviction must be reversed and the
charge dismissed in accordance with Rule 13(e) of the Tennessee Rules of Appellate Procedure.

The Defendant’ s final issue is whether he was properly sentenced by the trial court. The
Defendant does not challenge the length of the individual sentences. He challenges only the
imposition of partidly consecutive sentences. When an accused chalenges the length, range, or
manner of service of a sentence, this Court has a duty to conduct ade novo review of the sentence
with apresumption that the determinations made by thetrial court are correct. See Tenn. Code Ann.
8 40-35-401(d). Thispresumption is*conditioned upon the affirmative showing in the record that
thetrial court considered the sentencing principles and all rdevant factsand circumstances.” State
v. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991).

When conducting ade novo review of asentence, this Court must consider: (a) the evidence,
if any, received at the trial and sentencing hearing; (b) the presentence report; (c) the principles of
sentencing and arguments as to sentencing alternatives; (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigating or enhancement factors; (f) any statement
made by the defendant regarding sentencing; and (g) the potential or lack of potential for
rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-102, -103, -210; State v. Brewer, 875
S.W.2d 298, 302 (Tenn. Crim. App. 1993); State v. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim.
App. 1988).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence even if we would have
preferred a different result. See State v. Pike, 978 S.\W.2d 904, 926-27 (Tenn. 1998); State v.
Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

Thetrial court imposed partial consecutive sentences on the dual bases that the Defendant
is “an offender whose record of criminal activity is extensive” and was “sentenced for an offense
committed while on probation.” Tenn. Code Ann. § 40-35-115(b)(2), (6). The Defendant argues
that the trial court erred by sentencing him as a dangerous offender. However, the record reflects
that the trial court did not sentence the Defendant as a dangerous offender. Instead, thetria judge
ordered the Defendant to serve consecutive sentences based upon hisextensive criminal history and
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the fact that he was on probation when he committed the ingtant offenses. Indeed, in its order
denyingthe Defendant’ smotion for anew trial, thetrial court stated, “ Further, the Court would note
that the defendant was not classified or found to be a‘ dangerous offender’ for sentencing purposes
as counsel argues in his motion. Rather, the Court used the [factors set forth in Tennessee Code
Annotated section 40-35-115(2), (6)] in determining the appropriate sentence for the defendant.”
Therefore, the Defendant’ schallengeto thetrial court’ sclassificationof him asadangerousoffender
is misplaced and without merit.

TheDefendant al soarguesthat thetrial court erred by imposing consecutive sentenceswhere
it had denied a severance of offenses. In his brief, the Defendant states,

[T]hetrial court adopted the State stheory that thesecrimeswere all part of thesame
transaction, just separated by several daystime. However, when thetime cameto be
consistent, asin sentencing, thetrial court declared that the separate incidents were
to be punished separately, and sentenced the Appellant to consecutive sentences on
the separate theft/robberies, and separate from the incident in whichthe Appellant’s
vehicle hit the school bus, and yet again separate from the Appellant’s subsequent
flight from the school bus accident. We submit that if these events wereindeed part
of a common plan or scheme, then they should be punished likewise, and that
therefore the Appellant should receive concurrent sentences.

The Defendant has cited no authority, and we are aware of none, which would support the
proposition that atrial court’s decison to sever offensesisin any way related to the imposition of
consecutive sentences. As we have stated, atrial court’s decision to grant or deny a motion for a
severance is governed by the Tennessee Rule of Criminal Procedure 14(b)(1), which contains the
“common scheme or plan” language. However, the factors to be considered when imposing
consecutive sentences are set forth in Tennessee Code Annotated section 40-35-115(b). These
factorsareindependent from the mandates of Rule 14(b)(1). Therefore, the Defendant’s contention
that he should receive concurrent sentences becausethetrial court denied hismotion for aseverance
of offensesiswithout merit.

However, we have determined that the Defendant’ s conviction for evading arrest as alleged
in count twelve of the indictment must be reversed and dismissed because there was no evidencein
the record to support it. Thetrial court imposed a sentence of € even months and twenty-nine days
for thisconviction, and it ordered this sentence to be served consecutively to the sentencesfor counts
one, two, four, and six, resulting in an effective sentence of twenty-three years, eleven months, and
twenty-eight days. Because the conviction for evading arrest in count twelve is reversed and
dismissed, we modify the Defendant’ s effective sentence to twenty-two years, € even months, and
twenty-nine days.

In al other respects, the judgment of the trial court is affirmed.
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